Portsmouth, Virginia Police Department 
General Orders Manual 


Compliance with Certain Constitutional Rights ADM | 06 

Effective: 01.04.16 6 

Supersedes: 01.23.12 CALEA: 1.2.3(a-c), 1.2.5 (a-c), 44.2.3(a)(b) 
APPROVED: Dennis A. Mook, Chief of Police 


PURPOSE: To establish policy and procedure for obtaining admissions and confessions and safeguarding 
the constitutional rights of each person Department personnel contact, without regard to race, creed, 
national origin or economic status. 

POLICY: The Constitution guarantees all citizens certain basic rights. It is the Department’s policy to 
safeguard these rights without bias and to follow all laws and Department policies, procedures, and 
regulations to ensure that our personnel do not deny these safeguards to any citizen. 


Department personnel will not demonstrate any form of prejudice against any individual or group based 
upon race, religion, age, national origin or gender, and will treat all persons with courtesy and respect. 


DEFINITIONS: 


Interview: A non-accusatory interaction designed to gather information and learn more details of an 
incident. 


Interrogation: The formal, systematic and intensive questioning of a person arrested for or suspected of 
committing a crime. This includes any words or actions by officers that they should know are reasonably 
likely to elicit an incriminating response. 

Custody: Situations where an individual is under arrest or when a “reasonable person” in the suspect’s 
position would feel that his or her freedom of action is restricted to the degree consistent with a formal 


arrest. 


Non-custody: Situations where the individual is not in custody, is free to leave at any time, and his or 
her freedom is not restrained to a degree associated with a formal arrest. 


Search: Any government intrusion upon a person’s reasonable and justifiable expectation of privacy. 
Seizure: The exercise of control by the government over a person or thing. 

PROCEDURES: 

I. Compliance With Constitutional Requirements (1.2.3) 


A. The fundamental principle that officers will respect the Constitutional rights of all persons is an 
essential quality in a competent and professional police officer. 


B. All officers will comply with Constitutional requirements during criminal investigations 
specifically; interviews, field interviews, interrogations, and access to legal counsel. 
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II. Arrest - Officers will complete arrest and other applicable reports for all arrests. They will also follow 
these procedures: (1.2.5) 


A. All individuals within the United States (U.S.) are guaranteed Constitutional protection against 
unlawful arrest. 


B. Officers will uphold this right by taking a person into custody only when lawful to do so when: 
1. An officer has reasonable grounds to believe that a valid arrest warrant exists for the person. 
2. In the absence of a warrant, officers can make arrests under the provisions of Virginia Code 
§ 19.2-81, which states generally that: “An officer may arrest, without a warrant, any person 
who commits any crime in the presence of the officer and any person whom he or she has 
reasonable grounds or probable cause to suspect of having committed a felony not in his or 
her presence" (reference the misdemeanors as listed in OPR-20, Adult Arrest Procedures). 
III. Search and Seizure (for more detailed guidance on Search and Seizure see ADM-46). 
A. All individuals within the U.S. are guaranteed protection against unreasonable search or seizure. 
B. An officer may only enter a private dwelling when one or more of the following exist: 
1. The officer has in their possession a search warrant authorizing them to do so; 
2. The officer has in their possession an arrest warrant for the person accused at the specified 
location, and a reasonable belief that the wanted person is inside the location (if the accused is 
believed to be in a third party home, a search warrant and an arrest warrant are required absent 


homeowner consent to enter); 


3. The officer has reason to believe that immediate entry is necessary to protect a person within 
the dwelling from death or serious injury; or, 


4. The officer has received permission to enter the dwelling from someone who has the authority 
to give permission, such as the owner of the dwelling, a lessee of the premises, etc. 


NOTE: Nothing in this Section will be interpreted to exclude other lawful methods of entry into a 
residence. Refer to OPR-06, Search Warrants. 


C. An officer can only take from an individual such property that the officer is legally authorized to 
take, and the officer is responsible and must account for all such property. 


D. When making a lawful arrest or authorized search or seizure, officers will use only that force 
objectively reasonable, based upon existing facts and circumstances, to accomplish a lawful 
purpose, and only that degree of physical force necessary to make the arrest or seizure. 


IV. Responsibility 


A. Each officer will familiarize him or herself with the laws, Department policies, procedure and 
regulations pertaining to civil rights to ensure: 
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2 


. Recognition of each person's civil rights; and, 


. Compliance with all laws and Department policies, procedures and regulations relating to civil 


rights. 


V. Arrested Persons 


A. Department members will, at all times, be aware of a prisoner's rights and will: 


1. 


Expedite all necessary processing so that the prisoner is not detained any longer than necessary; 


. Verify the arrestee’s identity via a set of fingerprints taken by LiveScan and a photograph taken 


at the time of booking. 


. Never use force, coercion or other illegal or unethical procedures in seeking admissions of guilt 


or confessions; and, 


. Recognize and respect the prisoner's right to refuse to give evidence against him or herself. 


However, there is no encroachment upon a prisoner's rights if they voluntarily supply such 
information. 


VI. Miranda Rights Under the Fifth Amendment (1.2.3.b) 


A. Miranda warnings are not required in the following situations: 


1 


. During an interview of a person suspected of committing a crime, provided that the individual is 


not in custody (e.g., a suspect voluntarily agrees to meet with a detective to discuss a criminal 
incident).If, during the course of an interview, the person makes statements or a confession that 
would lead the individual to believe that he or she is no longer free to leave, the officer is 
required to advise him or her of their rights. (1.2.3 a) 


. Before questioning a suspect who has not been deprived of his or her freedom in any significant 


way and realizes he or she is free to terminate the interview at any time (non-custodial). 


. Before questioning a person who is a witness to a crime or who may know something about a 


crime but is not a suspect. 


. Before questioning a motorist stopped for a routine traffic offense. Nor do you have to give 


warnings before asking a motorist you have arrested to perform sobriety tests, even if you will 
videotape his or her performance of the tests. 


. Before asking questions reasonably motivated by concern for public safety. 
. If you have no intention of questioning a suspect. However, remember that questioning includes 


not only expressed questioning but also its fundamental equivalent. That is, any words or 
actions by the police that the police should know are reasonably likely to elicit an incriminating 
response from the suspect (see Brewer v. Williams — “Christian Burial Speech” case). However, 
merely allowing the suspect to make statements is not questioning. 


B. Miranda rights are required prior to custodial interrogations (the person is in custody for a crime 
and cannot voluntarily leave the interview site). Advising individuals of these rights when they are 
not required, or providing them at inappropriate times, may actually hinder a criminal investigation. 
The officer or detective who will conduct the investigation and interrogation is responsible for 
advising an individual of his or her Miranda rights. Do not initiate an interrogation or advise an 
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individual of their Miranda rights unless you will conduct the case investigation. 


C. A suspect has an absolute right to remain silent, and their admonition must be in clear and 
unequivocal terms. Officers must explain to the suspect that anything said can and will be held 
against them in court. 


D. Officers shall not coerce involuntary confessions from persons suspected of criminal involvement. 


E. Officers will be familiar with the Rights Waiver Card and should maintain a copy of the card in 
their possession. Officers shall advise an arrestee or their rights using either the issued Miranda 
warning card or PPD Form 86, Legal Rights Advice form. 


F. If the accused person’s primary language is one other than English, the interrogating officer will 
contact a Dispatcher who will then contact a qualified interpreter If the accused is hearing 
impaired, communication will be facilitated by a qualified sign language interpreter in accordance 
with OPR-45, Procedures for Handling Hearing Impaired Persons. 


VII. Questioning Juveniles: 


A. Before beginning an interview or interrogation of a juvenile, officers should obtain the following 
information if possible: 


1. Family situation — parents, legal guardian, or responsible person; 
2. Age; 

3. Length of time of questioning; 

4. Mental ability, including learning and/or emotional disability: 

5. Education level; 

6. Language spoken; and 

7. Prior law enforcement contacts and records. 


B. Juveniles interviewed or interrogated by the police are afforded the same Fifth and Sixth 
Amendment protections as adults. While an officer may be conducting a non-custodial interview, 
the juvenile may construe it to be a custodial interrogation. A court, when determining if the child 
was in custody, will review the factors found in paragraphs C.1 — C.5. 


CHrenites are generally more impressionable than adults and may be more susceptible to intimidation 
caused by the situation and/or presence of officers. When determining the voluntariness of statements 
made by juveniles, courts will examine all the circumstances surrounding the encounter between the 
officer and the juvenile. Some of the factors a court considers include: 


1. The environment where the officer conducts the interview or interrogation; 

2. Any prior experience the juvenile has with the criminal justice system; 

3. The juvenile’s maturity, education, and intelligence level; 

4. Whether or not the officer notified a parent (or guardian) and if the parent permitted officers to 
question a juvenile; or the parent or counsel was present during questioning. 

5. The juvenile’s capability to understand his or her legal rights and the consequences of waiving 
those rights. 
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VIII. 


IX. 


D. Prior to the custodial interrogation of a juvenile, the officer shall make every effort to contact the 
parent or guardian. 


E. Officers should limit the duration of any interrogation to the minimum amount of time required to 
obtain the needed information and should limit the number of officers engaging in the interrogation 
or interview. (44.2.3 b) 


F. Officers should explain the Department’s and the Juvenile Justice System’s procedures to the 
juvenile being interrogated or interviewed (and parent if on scene). (44.2.3 a) 


Right to Counsel During Interrogation (1.2.3 c) 


A. When held for interrogation, officers must clearly inform an individual that they have a right to 
consult a lawyer, and to have that lawyer with them during the interrogation. The officer must 
warn the accused not only that they have a right to consult with an attorney but also that if they 
are indigent the court will appoint a lawyer to represent him/her. 


B. If an accused person indicates in any manner at any time prior to or during questioning that they 
wish to remain silent and that they want an attorney, the interrogation must cease until they retain 
counsel. 


C. Questioning can continue if the accused resumes contact and they wish to retract the original 
invocation of their Miranda rights prior to arraignment. The suspect must speak voluntarily 
without counsel present, knowing that he or she does not have to do so, and the officer should 
advise the accused of his or her Miranda rights before questioning resumes (see Edwards v 
Arizona and Minnick v. Mississippi). 


D. Once an in-custody suspect invokes his or her right to counsel, officers cannot approach him or 
her about any crime unless the suspect has his or her lawyer present. However, “if an in-custody 
suspect, in response to Miranda warnings, invokes his or her right to counsel, law enforcement 
may re-initiate contact with the suspect if the suspect experiences a break in police custody of at 
least 14 days. Officers should re-advise the suspect of his or her Miranda Warnings (Shatzer v. 
Maryland). This does not change a suspect’s right to counsel under the Sixth Amendment, which 
attaches after a suspect has been formally charged. The Sixth Amendment right to counsel is 
“offense specific” and not “custody specific,” As such a person retains this right regarding the 
specific charge(s) regardless of whether he or she is in custody or not. 


Right to Be Advised of Charges 
A. Officers must advise the accused person of the charges against him/her. 


B. Officers will give the accused their Miranda rights each time they make a statement to a different 
crime. On each occasion, they must knowingly, voluntarily and intelligently waive their rights. 


C. A valid waiver must be voluntary in that it is not the product of intimidation, coercion or deception 
Additionally, the accused must make the waiver with a full awareness of the nature of the right that 
he or she is waiving, and the possible consequences of such a waiver. If a suspect invokes his or her 
right to counsel, he or she must do so “unambiguously.” I.e., the suspect must be clear to the police 
that he or she does not wish to speak to them without an attorney. If an accused makes a statement 
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concerning the right to counsel that is ambiguous or equivocal or makes no statement, the police are 
not required to end the interrogation or ask questions to clarify whether the accused wants to invoke 
his or her Miranda rights. 


If an officer does not strictly adhere to the above listed factors, statements and/or admissions may 
not be admissible as evidence for criminal prosecution. 


X. The Totality of Circumstances (1.2.3 b) 


A. Factors to be considered in the totality of the circumstances of a voluntary and knowing confession 
are as follows: 


. Number of police present; 

. The place of the confession; 

. Age and mentality of the defendant; 

. Educational background of the defendant; 

. The length of the interrogation; and 

. Other matters that might leave the impression that the confession was not voluntary. 


AuBRWNPFR 


B. Once you arrest a person you will take him or her forthwith before a Magistrate. 


APPROVED: ye 4. Mock 


Dennis A. Mook, Chief of Police 
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